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It is important that non-trans parents be given positive and
encouraging images of trans parenthood. The parents in this

picture are a married trans couple; the father, on the left, is also
the natural mother of their daughter.
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Introduction

1 Introduction
This document provides information that is mainly designed to help trans parents
who are experiencing difficulties in maintaining contact with their children and
who are, therefore, seeking a Contact Order through the family court.

The first principle of the
Children Act 1989 is that
the child’s welfare is
paramount.

It is usually regarded as in
the child’s best interests to
have a relationship with
both parents.

Divorce proceedings to end a marriage, or proceedings to end a Civil Partnership,
are heard by a Judge in the County Court. Orders relating to the children of
the marriage or Civil Partnership are usually dealt with at the same time. The
County Court will usually keep jurisdiction in any case involving children, in
respect of whom it has already made an Order. However, if no such Orders are
made at that time, and disputes arise at a later date in relation to the children,
these matters, as well as matters relating to the children of parents who are not in
a legally recognised relationship, may be dealt with in either the County Court or
the Magistrates’ Court (Family Proceedings). The relevant legislation is contained
in The Children Act 1989 (CA 1989).

The principle that the child’s welfare is paramount has to be balanced against
Article 8 of the Human Rights Act (HRA) which gives greater rights to parents.
This was enacted on October 2nd 2000 and reflects European Human Rights legis-
lation. Basically, UK law has to be interpreted, if at all possible, in such a way that
it is compliant with European Law. If such an interpretation proves impossible,
the government is under an obligation to change our law so that it is compliant.
Article 8 of the Act states:
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The most frequently sought Orders

“Everyone has the right to respect for his private and family life, his1

home and his correspondence. There shall be no interference by a
public authority with the exercise of this right except such as is in
accordance with the law and is necessary in a democratic society in
the interests of national security, public safety or the economic well
being of the country, for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of the rights and
freedoms of others”

Although this enhances the rights of trans parents, Article 8 is a “Qualified Right”,
not an “Absolute Right”, therefore, it would be possible, for instance, for the legal
representative of a hostile and uncomprehending mother, to use the argument that
it was necessary “for the protection of health or morals” (of the child) to refuse
contact with the natural father (trans woman). This would not be right or just,
but you need aware that such arguments might be made, and be ready to counter
them when they arise, possibly by bringing expert opinion to bear. This might be
in order to outline the innate biological nature of the condition, which could be
supported with a helpful NHS leaflet “Transgender Experiences” (GIRES et al.,
2007)2, and also to reassure the court regarding the effect, on a child, of having a
trans parent (see also §18.)

2 The most frequently sought Orders
These are:

• PARENTAL RESPONSIBILITY ORDER (PR) (section 4, CA 1989)

• CONTACT ORDER (section 8, CA 1989) (old-style access)

• RESIDENCE ORDER (section 8, CA 89) (old-style custody)

Other orders under section 8 of the Children Act, that are less frequently sought,
are: Specific Issues, and Prohibited Steps Orders. These apply only when Contact
or Residence Orders can not achieve the desired outcome; Special Guardianship
Orders (s 14a Children Act 2002, as amended by section 115, Adoption and Chil-
dren Act, 2006) were introduced in 2005 to provide legal status for non-parents
who are, or wish to care for children in a secure, long-term placement.

1‘his’ is not gender-specific. It is used throughout the Human Rights Act for any individual.
2Transgender Experiences is available from gires.org.uk/dohpublications.php

or may be ordered from the Department of Health.
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Who may be a party to a case?

3 Standard of proof
The ‘standard of proof’ in Family Courts is ‘the balance of probabilities’. This
means that decisions have to be made on the basis that something is more likely
than not, to have happened (unlike criminal courts where matters have to be
proved ‘beyond reasonable doubt’).

4 Confidentiality
Traditionally, family proceedings have not been open to the public. However,
members of the Press have had the right to attend but not to report in such a way
that a child could be publicly identified.3 The Human Rights Act (HRA) has the
potential to alter the situation slightly. Article 6 reads:

“Judgement shall be pronounced publicly, but the press and the public
may be excluded from all or part of the trial in the interest of morals,
public order or national security, in a democratic society where the
interests of juveniles or the protection of the private life of the parties
so require. . . ”

In practice this does not seem to have made any difference to the confidentiality
aspects of family court hearings. The right of the Press to be present is not carried
out because the reporting restrictions mean that it is not worth their while to attend.

The court will also have regard to the fact that anyone with a Gender Recog-
nition Certificate under the Gender Recognition Act (GRA, 2004) is covered by
stringent privacy protections; these will not be overruled by the court without
good reason. Even without the protection of a GRC, it is the court’s responsibility
to protect the identity of any child in the proceedings, which effectively bars the
Press from publishing the names of the parents.

5 Who may be a party to a case?
The ’parties’ to the case are those who either have the automatic right to take
an active part in the hearing, or those whom the court ‘joins’ as parties, because
their presence is necessary and relevant to the case. Those with an automatic right
to take part are all those with Parental Responsibility (see §9) ; this will include
mothers certainly, and possibly fathers (see §10). In private law cases, a natural

3Members of the Press do not currently have the right to attend family cases in the County
Courts and High Courts, but changes are being considered that would make these courts more
open to the Press in future. Adoptions will still be heard in private.
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Children and Family Court Advisory and Support Services

father does not need to have PR in order to be a party to the case, but in Public
Law cases (those involving Social Services) he will need to be joined as a party
at the discretion of the court. Others, e.g. grandparents, may also be joined as
parties if they are directly involved in the issues, such as, seeking contact with a
grandchild, or providing a safe venue for another person to have a contact visit
with a child.

If you are applying for an Order, you are the Applicant, your ex-partner (usu-
ally) is the Respondent.

6 Delay
As a general principle the court will wish to avoid any unnecessary delay as this
is regarded as not being in the child’s best interests. However, delay may occur
where it is ‘planned and purposeful’, that is, something specific will be happening
in the meantime which should lead to a better outcome.

7 No order principle
The court will also take into account what is known as the ‘no order’ principle.
This means that if matters can be agreed in the best interests of the child, without
making an Order, then the court should not make one, but if an Order is deemed
to be unavoidable, it should not be any more heavy-handed than is absolutely
necessary to achieve a solution.

8 CAFCASS
The roles of the Official Solicitors, Children’s Guardians (old style Guardian ad
litem who is the court reporter in Public Family Law cases), Parental Order Re-
porters (Human Fertilisation cases) and Children and Family Reporters all fall un-
der the Children and Family Court Advisory and Support Services (CAFCASS)
umbrella. This is intended to ensure:

• National provision and funding for mediation and child contact centres

• National standards of training

• National standards of report writing

• Legal representation for the child
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Meaning of Parental Responsibility (PR)

You will often hear CAFCASS officers mentioned in court. This may be a Chil-
dren and Family Reporting Officer (still usually referred to as a CAFCASS officer)
who is likely to be involved in private proceedings where there are, for instance,
disputed issues of contact with a child; or, in public law cases, the appointed CAF-
CASS officer is known as the Children’s Guardian. The Guardian represents the
interests of the child in court (see §25).

CAFCASS officers may have a variety of roles. They are regarded as ‘the
ears and eyes of the court’; they may write reports for the court, observe contact
and monitor the progress of contact. They are independent of the parties. It is
their function to interview both parents and, if possible, the child, to ascertain
the child’s view of the situation. If relevant, they may also speak to other family
members, e.g. grandparents, aunts and uncles. The CAFCASS officer may need
to observe you with your child so that an assessment of the relationship can be
made. Unfortunately, this sometimes has to be done under rather artificial circum-
stances, e.g. in the CAFCASS office or at a Contact Centre. It is vital that you
are punctilious about keeping any appointments made. Always let the CAFCASS
officer know if, for any reason, you cannot keep an appointment. Co-operate to
the best of your ability with any requirements laid down by the court or the CAF-
CASS (see ‘warning notices’ and Enforcement Orders at §15). You will see the
CAFCASS officer’s report and, usually, where the issue of contact is disputed, the
officer will give oral evidence to the court. His or her report and evidence will
refer to the Welfare Check List (see §13). However,he or she may not be present
at every hearing.

9 Meaning of Parental Responsibility (PR)
Having Parental Responsibility (PR) for a child means that you have a legal con-
nection with that child and you have the right to be consulted on all matters relat-
ing to, for instance, schooling and important medical decisions. However, if you
are not the parent with continuous care of the child because you are not part of the
family unit, you do not have the right to interfere with the day-to-day running of
the child’s life. In practice, this is usually the mother (see §10).

If you are the father and you do not have Parental Responsibility for your
child, you may ask the court to make such an Order in your favour.

You will need to show evidence of:

• commitment to the child;

• attachment between you and the child; and

• that your reasons for seeking the order are not spurious.

8 © 2008 GIRES



Effect of Gender Recognition Act on Parental Responsibility

10 Parental Responsibility Orders
A person with Parental Responsibility (PR) will include: the natural mother auto-
matically; the natural father, if married to the mother at the time of child’s birth
or having subsequently married her, or having a section 4,1a Order or 4,1b agree-
ment (Children Act CA 1989); anyone with a Residence Order, s8 and s12, CA
89 or a Care Order, s31, s33(3) CA 89; anyone with a Special Guardianship Or-
der, s14A, CA 89, an Adoption Order; or a Placement Order (s22 Adoption and
Children Act 2002). Under a Placement Order the Local Authority and prospec-
tive adopters share PR, alongside any parents who have PR. The local authority
determines the extent to which the PR of parents and prospective adopters is to
be restricted (s25 Adoption and Children Act 2002). An Adoption Order will
extinguish all PR held by anyone other than the adopters.

In relation to births registered from 1 December 2003, a natural father who is
not married to the mother of the child but whose name was entered on the relevant
child’s birth certificate will automatically have Parental Responsibility. In respect
of children born before 1 December 2003, a natural father may now obtain PR
by being entered on the relevant child’s birth certificate at a later date, with the
agreement of the mother.

Step parents and ‘civil partners’ (Civil Partnership Act, 2004) may acquire PR
under s4A (CA 89). Where step-parents and civil partners adopt their partners’
children, the partner who is the natural parent retains PR (s46 3b, Adoption and
Children Act 2002). If you are a trans man who was the birth mother of your
child, or you are a trans woman who is the natural father of the child and you are,
or were, married to the mother and/or your name is on the birth certificate, or you
have obtained PR through any of the other means outlined above, you retain PR
after transition unless an Adoption Order is made in favour of someone else.

11 Effect of GRA on Parental Responsibility
Some married couples, where one partner to the marriage has transitioned, choose
to remain in a legal same-gender marriage. The trans partner, in these circum-
stances is not able to obtain a Gender Recognition Certificate (GRC, under the
Gender Recognition Act 2004, operational from May 2005) and, therefore, re-
mains legally identified according to the original birth certificate and the trans
person’s status in relation to any children remains unchanged. However, some
couples are obliged to annul their marriage, or choose to do so, so that the trans
partner may obtain a GRC and a new birth certificate. The couple may then obtain
a Civil Partnership (the Civil Partnership Act 2005 came into operation in Decem-
ber 2005). Changing a marriage to a Civil Partnership is not straightforward and it
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Welfare Check List (WCL)

will impact on matters such as property ownership, pensions, inheritance etc., but
it will not change your parental responsibility in respect of your child. In these
circumstances, if you are the birth mother and you are now legally a man under
the GRA, as above, you retain PR. If you then enter a CP with your ex-husband,
both of you retain PR in respect of your child. If you enter into a CP with a man
who is not the child’s parent, or you marry a woman, either of these partners may
obtain PR as a step-parent, without extinguishing your PR, in accordance with the
mechanisms outlined above (s46 3b, Adoption and Children Act 2002).

If you are the trans partner who is the natural father of the child and you
are now legally a woman under the GRA, having annulled your marriage to the
child’s mother, you retain PR if you already have it, whether you enter into a Civil
Partnership with your ex-wife or with another woman, or you marry a man.

If you are a trans women who is the father of the child and you have PR,
you will retain this even if your ex-wife has a new partner who obtains PR – it is
possible for more than one ‘father’ to have PR at the same time – unless the new
partner obtains PR through an Adoption Order in respect of your child; this will
automatically extinguish your PR.

12 Special Guardianship Order (SGO)
An SGO may be made where a child cannot be cared for by his or her parents,
and someone who is not the parent is going to look after the child throughout
childhood. The SGO gives the special guardian legal Parental Responsibility for
the child which is expected to last until the child is 18. But, unlike Adoption
Orders, these orders do not remove PR from the child’s birth parents, although
their ability to exercise it is extremely limited.

In practice, this means that the special guardian will have more clear responsi-
bility for all day-to day decisions about caring for the child or young person, and
for taking important decisions about the upbringing, education and health. Al-
though birth parents retain their legal parental responsibility, the special guardian
only has to consult with them about these decisions in exceptional circumstances,
for example, if a child became seriously ill and needed special treatment,

13 Welfare Check List (WCL)
In private family cases, where there is a dispute between the parties regarding, for
instance, contact or residence, the Children Act 1989 requires the court to have
regard to the WCL. (The WCL is always taken into account in public law cases,
that is, those involving the Social Services/Local Authority).
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Welfare Check List (WCL)

The following principles must be taken into account where relevant:

1. the ascertainable wishes and feelings of the child, having regard to age and
understanding;

2. the child’s physical, emotional and educational needs;

3. the effect of any change in circumstances;

4. the child’s age, gender and any other characteristics that the court thinks
relevant;

5. any harm the child has suffered or is at risk of suffering;

6. how capable the parents (or any other relevant carer) are of meeting the
child’s needs; and

7. the range of powers available to the court

In practice, where the issue is contact, some of the items on this list may not be
deemed relevant

However,

1. the child’s view, where ascertainable, is relevant. Sadly, as with all cases
of relationship breakdown, this is open to manipulation where transphobia
exists in other family members, social workers and/or court officials;

2. the child’s emotional need to continue a relationship with a loving parent
will be regarded as crucial;

3. the effect of any change in circumstances is relevant in cases where there
are issues about where and with whom a child lives. As little disruption as
possible is usually regarded as desirable;

4. it will be regarded as important that the issue of the trans parent’s gen-
der confirmation treatment and change of gender role is dealt with in an
age-appropriate manner. Young children are often more accepting, and less
concerned about peer group pressure than are adolescents;

5. the harm, or risk of harm, will need to be addressed as it is very likely to be
raised by a hostile parent. Family members may even see gender dysphoria
as representing a danger to children. Information should be provided to the
court to allay such fears (see §25);4

4See “A guide to trans service users’ rights” at gires.org.uk/transpeople.php
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Contact Orders

6. assuming that the primary carer is providing adequate physical care, and
the child is attending school, the principle issue may be the carer’s ability to
acknowledge the child’s emotional need for contact with the trans parent?

7. the powers used by the court should be as light as is consistent with achiev-
ing the goal of supporting positive relations with both parents, and protect-
ing the physical, emotional and educational needs of the child

14 Contact Orders
A Contact Order establishes, sometimes in clearly ‘defined’ terms, how often and
under what circumstances a child shall have contact with the parent who no longer
lives within the family unit. Courts accept the principle that a child is entitled to
have a relationship with both natural parents and that this is in the child’s best
interests. Research reinforces this principle. The HRA enhances the right of the
parent who does not live in the family unit, to have contact with the relevant child.
Contact is a separate issue from ‘maintenance’ payments, although they may be
dealt with on the same occasion.

The process of seeking a Contact Order is initiated by making a formal Ap-
plication to the court. Magistrates Court and County Court Applications, whether
for one or more Order– say PR and Contact – cost £175. A date will be set for
you and your ex-partner to attend a Directions Hearing. This is an informal meet-
ing which may be held in the County Court before a Judge or in the Magistrates’
Court by a clerk or, occasionally, by two or three magistrates. The purpose of
this meeting is to identify and to narrow any issues between the parties and to
timetable future hearings and, if necessary, to appoint a CAFCASS officer (see
§8). Courts vary; some may offer the opportunity to speak to a mediator or even a
CAFCASS officer before attending the Directions Hearing. It is in your interests
to endeavour to reach agreement through this procedure if possible. If agreement
is reached, but you still feel sure that the other party will not comply with the
agreement, you may choose to continue with the court process in the hope of
achieving a favourable Order. This will have the effect of making the agreement
enforceable by law. In some cases, during the Directions Hearing, a Judge will, in
effect, mediate, achieve agreement and immediately make a Contact Order.

Contact orders may be made, not only in respect of a parent, but also in respect
of anyone with whom the child has a relationship: step-parents, grandparents,
siblings, cousins, aunt and uncles, etc. (see §5).

If you are, for instance, the child’s father and you are being treated at a Gender
Identity Clinic which insists that you live full-time as a woman, this may cause
difficulties if the child’s mother insists that you revert to dressing as a man in order
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Continuing dispute

to have contact with your child. How you decide to handle this will depend on
your individual circumstances. If you have only recently transitioned you may
regard it as reasonable to make this compromise for a while. It would not be
reasonable, however, for the mother to insist that you continue to do this over a
prolonged period. Courts do not always understand these issues and you may need
to call ‘expert’ help in these circumstances (see §18).

15 Continuing dispute
Where agreement has not been reached, you may wish to seek legal advice if you
have not already done so. You may be eligible for Legal Aid but the amount
depends on your earnings. You are not obliged to be legally represented in court.
Many parents represent themselves. You will be told to provide the court with
a written affidavit (or ‘position statement’ in the Magistrates’ Court; see §19),
setting out your view of the situation and what you hope to achieve. The court will
usually ask the CAFCASS officer to write a report which will be available to both
parties and to the court prior to the next hearing. Amendments to the Children
Act 1989 introduced by the Children and Adoption Act (2006, applicable from
December 8th 2008) require the court to attach a ‘warning notice’ which details
the consequences of failing to abide by the details of any defined Contact Order.
A court may make an Interim Contact Order, with closely defined details of dates,
times and duration of contact, the venue this could be a ‘contact centre’ and
any requirement for supervision or the presence of a specified person, such as a
grandparent. Contact could include some ‘indirect’ contact by phone, for instance.

The ‘warning notice’ spells out what the consequences will be if the specifica-
tions in the Order are breached. If you or the parent with the full-time care of the
relevant child is found to have failed to comply with the Order without reasonable
excuse, an Enforcement Order may be made by the court, upon application by the
aggrieved party, requiring the person who was responsible for the breach, to do
unpaid work (for between 40 hours to a maximum of 200 hours) to be performed
within the next 12 months. The Enforcement Order may be ‘suspended’ by the
court. This means that if the person against whom the Order is made, complies
with the Contact Order, the unpaid work need not be undertaken. If the person
continues to breach the Contact Order, then the Enforcement Order may be ac-
tivated and the unpaid work will have to be done. If this Order is not complied
with, more hours of work may be added.

In addition, if you are seeking contact with a child, you may be required to
undertake a ‘contact activity’. A report by a CAFCASS officer will be necessary
to establish the appropriateness of the activity and your ability to carry it out. This
could mean you would have to attend for instance, a ‘parenting programme’ or, if
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Continuing dispute

you are found to have been violent towards your partner, then a ‘domestic violence
perpetrator programme’ may be ordered. These programmes will be organised, or
perhaps run by, the CAFASS organisation, sometimes in partnership with the Pro-
bation Service. Where an outside organisation rather than CAFCASS provides the
programme, you will have to fund this. These courses can be expensive. CAF-
CASS will take account of your ability to travel to where the programme is being
run, and your ability to pay.

If there is financial loss as a result of a breach of the Order, for instance, then
this may be ordered to be repaid by the other party.

Scenario 1
You are the father (Shirley) of a child (Susan) who is living with her mother
(Mary). You have a Contact Order that allows you to take Susan on holiday to
France for a specified, agreed, two week period in the summer. You purchase
tickets for you and Susan to travel by Eurostar. Mary is required to bring Susan
with her suitcase to St Pancras station at 10.am. She fails to do this without any
warning and you are unable to take the train for which the tickets were issued.
You call her cell-phone but there is no response. The tickets are not valid for any
other time, and they cannot be exchanged nor can you be refunded.

Unless Mary has a reasonable excuse, she could be liable for the price of the
tickets.

Scenario 2
You are the mother (David) and primary carer for your son, Michael. Your ex
husband, Harry, is due to collect Michael at 5:30 pm and keep him overnight,
returning him the next evening. You have tickets to go with your partner Janet
to the theatre that evening. Harry does not arrive to collect Michael and does not
make any attempt to contact you to let you know that he can’t make it. Your own
mother is not available to look after Michael, so you and your partner both miss
the show. The tickets cannot be exchanged or refunded.

Unless Harry has a reasonable excuse, he may be liable for one or both tickets.
Harry may argue that he is only responsible for one ticket, as either you or Janet
could have gone alone to the theatre. The court may or may not deem that to be
reasonable.
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Proof of paternity

16 Maintenance
The issue of maintenance is frequently raised in court, by either:

1. the parent with care of the child, who complains that maintenance is not
being paid and, therefore, the other parent does not have the right to have
contact with the child; or

2. the parent who is paying maintenance and argues that this gives him or her
the right to have contact with the child.

Both these positions are wrong. A parent who is not paying maintenance may not
be denied a Contact Order merely because of that non-payment. However, if you
are the ‘absent’ parent and you are paying maintenance, although this is a helpful
indicator to the court that you are committed to your child, it does not automat-
ically entitle you to a Contact Order. The most important factor considered with
regard to contact is the welfare of the child. Your obligation to provide mainte-
nance for your child arises because you are the natural parent of the child, whether
you have Parental Responsibility in law or not.

17 Proof of paternity
If you are (or believe yourself to be) the father of a child in respect of whom
you are seeking any Order of the court, and your status as a father is denied by the
child’s mother, you may seek to ‘prove’ your paternity. This may be more difficult
if, by virtue of having a GRC, you are now a woman for all purposes. The GRC
makes no mention of the previous name and gender status by which you may have
been identified on the child’s birth certificate, so it does not provide a link between
you present status, and the name on your child’s birth certificate.

In these circumstances it may be helpful to provide the court with copies of
either a Deed Poll document or a Statutory Declaration. This will make the link
between your previous name and status, and your present name and status.

If this evidence is not sufficient to convince the court, and/or your ex-partner
still argues that you are not the father, the usual practice is to obtain DNA tests;
you will have to fund these.

You may fear that disclosing your trans history in court will lead to unwanted
publicity but, as outline in §4, the ban on reporting any identities outside the court,
will protect you against this.
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Your statement or affidavit

18 Calling an ‘expert witness’
Expert witnesses are often psychologists who are asked to provide written reports
on specific issues, for example, your relationship with your child and your ability
to care for the child during contact visits. Sometimes in contested situations,
both you and your ex-partner will instruct separate expert witnesses, to clarify
these matters. Very few courts have expertise or understanding regarding gender
variant conditions, so you may wish to have your position supported by an expert
witness who can help the magistrates, judges, and lawyers to understand more
about the condition of gender variance and the impact this has on your ability to
meet requirements of the court.

Specific questions may be raised about the effect on a child of having a trans
parent. It is particularly important to provide evidence from research to show that
having a trans parent is not detrimental to the child, whereas losing a parent is.5,6,7

(also see §25). If you intend to ask an expert witness who is well-versed in gender
identity matters to write a report and possibly to give evidence, you should say so
at the Directions Hearing so that a date for the submission of the expert’s report
can be scheduled. It is wise to have done preliminary enquiries to find out how
long the expert will need to produce the report, how much the report and a court
appearance would cost and any dates when the expert would not be available to
attend court.

19 Your statement or affidavit
When writing your statement for the court, focus on the benefit to the child of

continuing to have a close relationship with you. Try not to indulge in criticisms
of your ex-partner. Explain, in straight-
forward terms, those elements of your re-
lationship with the child that demonstrate
your closeness. If you have been in sole
charge of the child regularly, over a period
of time, and if you have shared activities
with the child, these matters will help your
application. Show that you are sensitive to

5Green, R (1998) Transsexuals’ children. International Journal of Transgenderism 2(4)16.
Available at www.symposion.com/ijt/ijtc0601.htm

6Freedman, D, Tasker, F, Di Ceglie, D (2002) Children and adolescents with transsexual par-
ents referred to a specialist gender identity development service: a brief report of key development
features. Clinical Child Psychology and Psychiatry 7(3):423432. SAGE Publications. Abstract
available at ccp.sagepub.com/cgi/content/abstract/7/3/423

7Golombok, S (2000) Parenting: what really counts? Routledge, London.
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The court hearing

your child’s and to your ex-partner’s need for time to adjust to your altered gender
presentation. If possible, show a willingness (at least in the short term) to com-
ply with contact arrangements which you may, in fact, find irksome. If you are
providing an expert opinion, you may refer to his or her report to allay any fears,
expressed by your ex-partner, about the risk to children, posed by gender variance
and transition of gender role. Sometimes, if unexpected evidence or allegations
arise after you have made a statement, you may ask to have a further Directions
Hearing at which you may be given permission to file a further statement, so long
as this would not cause unnecessary delay. However, try not to have a written
slanging match; it won’t help your cause.

20 The court hearing
The Court Usher will tell you where to wait and when the hearing of your case is
likely to begin. Ushers know a good deal about the court process. If you have any
queries, ask them. You will be asked for your name. Make clear to the usher how
you wish to be addressed: Miss, Ms, Mrs or Mr. You should be allowed to use
toilets that accord with your dress and presentation at court.

Family Courts are less formal than criminal courts. Often the seating is all
at one level; Judges do not wear their wigs and gowns; Magistrates wear reason-
ably formal day clothes. It is advisable for all court users to dress discreetly. You
should dress in accordance with your present gender status, but don’t be flamboy-
ant; office wear is appropriate. If you are legally represented, ask the advice of
your solicitor.

If you and your ex-partner are both legally represented, it is common for your
representatives to do some ‘horse-trading’ before coming into court. Again, if
agreement can be reached, this is an advantage. The court may then follow the ‘No
Order’ principle and decline to make an Order. If you and your ex-partner have
reached agreement but only through mediation at court and you think the contact
arrangements may break down despite that agreement, you can still indicate that
you feel a Contact Order is necessary to ensure that your ex-partner complies with
the agreed arrangements. Your representatives may write out these arrangements,
which can be incorporated into a court order. Under these circumstances you may
not need to give evidence under oath.

The Judge or the Magistrates will have read the statements and the reports
before coming into court. As the Applicant, if you are to give evidence, you will
go first. You may be asked to take the oath in the witness box, but the court
may then allow you to resume your seat, (unlike criminal court where witnesses
remain standing in the witness box). You will be asked to confirm the contents
of your statement and to add any relevant updates. The Respondent, your ex-
partner (or his or her legal representative) will then have the opportunity to cross-
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examine you. If you are supported by evidence from an expert witness, he or
she may now be called to give evidence on oath and be cross-examined by the
respondent (or his or her representative). Your ex-partner will then take the oath
and go through the same process. If you are not represented, you will have to
cross-examine your ex-partner yourself; you must remember to confine yourself
to asking questions and not ‘tell your story’. Later on in the hearing, you will
be given the opportunity to do this, and to explain the matters that are important
to you . If the CAFCASS officer has already had the opportunity to assess the
progress of any contact which has taken place, he or she may also give evidence
and be cross-examined. You may challenge the view, but again, only by asking
questions. The CAFCASS officer’s view is crucial and is usually accepted by the
court. Almost always, the report will favour contact between parent and child.
However, it may be frustrating to you to find that what is suggested by this officer
and ordered by the Court is a continuing programme of defined contact, which
initially allows contact only at a particular Contact Centre, at specified times and
for limited duration (say, 2 hours). Alternatively, contact may be organised in
your own home, your ex-partner’s home or at the home of, and in the presence
of, a named grandparent or other family member. Occasionally, this grandparent
(family member) may also be assessed and may give evidence to the court.

Children seldom appear at these hearings, but if they wish to be heard and
are deemed old enough (possibly 12 upwards, but there is no absolute lower age
limit) the court may permit their attendance. The court will issue the ‘warning’
as outlined in §15 about what will happen if the order of the court is not adhered
to by either you or your ex-partner. If contact has settled down, and there are no
problems, no further order may be deemed necessary. However, where arrange-
ments under the court order are not working, then further court hearings and court
orders may follow. An update report from the CAFCASS officer may include
suggestions about how contact arrangements can be made to work.

21 Final Contact Order
The final Contact Order will usually include an on-going regime of increasing
contact between you and your children. It is always hoped that the initial po-
sition regarding contact will develop, through increased communication and co-
operation between the parties themselves, to a more flexible regime of contact,
progressing eventually to overnight staying contact and holiday periods of at least
a week. Sometimes, the final Contact Order will encompass such details over a
prolonged period, say, two years. Tiresome though this is, it may be in your favour
to have all the details regarding dates, times, method of collection and delivery of
the child, specified carefully in the Order then, if these commitments are not met
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by the Respondent (the primary carer), then Enforcement Orders (see §15) may
be made. If a defined Order comes to an end and contact problems continue, you
may always renew your Application to the court.

22 Justices’ reasons
Magistrates (Justices of the Peace) are required to write “reasons” for their deci-
sion. When a final order is to be made, this process of writing the Justices’ reasons
can take some time, but until these reasons are completed, the announcement of
the decision cannot take place. Copies of this document, including the details of
the contact/residence arrangements, are provided to the parties, sometimes im-
mediately afterwards, sometimes a few days later. Judges will also explain their
reasons, but they are not required to give a detailed written account before making
their judgement. Since it provides you with a record of the court’s findings at the
time, the “Justices’ Reasons” document is an important one; read it carefully and
keep it in a safe place. Older children may benefit from reading the document
and understanding how and why the court has made certain decisions. Younger
children may wish to read the document when they are older as it may also help
them to understand and come to terms with the changes in their lives. It will help
them to understand that you did not wish to be separated from them and that you
were prepared to work hard to maintain contact.

Such situations are fraught with difficulties for all families. The Applicant par-
ent almost invariably has to show extreme patience and understanding at a time
when he or she may feel that the respondent parent seems to show none. The Ap-
plicant needs to appreciate that children eventually make their own decisions
and will often, of their own volition, seek out an absent or estranged parent
to continue a disrupted relationship or build a new one. Trans parents’ court
experiences are not different from others in this respect but, of course, they do
have many more obstacles to overcome owing to the likely inexperience of the
courts and the court officers in dealing with families where gender variance is the
central issue and, also, owing to the hostility of family members.

23 Family Assistance Orders
A CAFCASS or Local Authority officer may be appointed to advise, assist and
befriend named members of a family, all of whom (except the child) must consent
to the Order8 being made. This Order may be made at the same time as a Contact
or Residence Order and may last for up to 12 months during which time the officer

8Children Act (1989)
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will help to ensure that contact is maintained between the child and the parent
(or other relative) who is not living with that child. The Order is made at the
instigation of the court, but there is nothing to stop anyone else asking the court
to consider it.

24 Residence Orders
A Residence Order establishes with whom a

child shall live. If you have a Residence Order
you will also have Parental Responsibility because
the two go together. Transsexual parents rarely
seek Residence Orders although they are some-
times the primary carers. A natural mother, in the-
ory, shouldn’t need one; even after the change of
the gender role to live as a man, the right to be the
primary carer of the children remains intact. If you
are a trans woman who is the child’s natural father,
and you are, or you become, the primary carer of
the child, you may feel the need of the protection of a Residence Order, especially
in circumstances where you do not share Parental Responsibility. The Residence
Order would automatically confer PR on you and would put you in a stronger
position if action was taken by any other party to remove the child from your
full-time care.

The court processes will be much the same as for a Contact Order. A CAF-
CASS officer’s report will be ordered to assess your parenting capacity, particu-
larly if there is a dispute as to where and with whom the child should live.

25 Public Family Law
Where there are serious child care issues which come to the attention of Social
Services and cannot be resolved by co-operation between the family and the So-
cial Services (Local Authority), ‘Public’ Family Law powers may be invoked.
Supervision or Care Orders may be sought from the court, by the Local Authority.
A Care Order confers Parental Responsibility on the Local Authority. In princi-
ple, this gives the Authority shared PR with the mother (and any other parent with
PR) but, in fact, it confers considerable power on the Authority to determine the
management of the children of a family. If Social Services are involved in your
case then, although much of the procedure will be similar, the court will appoint
a Children’s Guardian to represent the child’s best interests in court. This means
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that the Guardian will be likely to share the view of the child on the preferred
outcome. Where there is agreement between the child and the Guardian, a single
lawyer (solicitor or barrister) will represent both child and Guardian in court. If
there is disagreement, then the Guardian may be represented by a different lawyer.

In public law cases, where perhaps social services have taken the view that
the issue of transsexualism poses some kind of threat to your child, it may be
even more important than in private law cases (see §18) that appropriate evidence
from an expert who is familiar with gender variant people and their treatment, is
available to the court.

The Department of Health publishes a booklet for GPs and other health pro-
fessionals9 which contains useful information regarding the response of families
to a trans relative:

“Other family members sometimes believe that trans people are a
danger to children, or that the condition may be ‘catching. This fear
of damage to the child is misplaced and, if a health professional has
the opportunity to prevent such ideas taking root, it is vital to do so”.9

This guidance draws on research by Professor Richard Green

“. . . transsexual parents can remain effective parents and. . . children
understand and empathise with their transsexual parent. Gender iden-
tity confusion does not occur.”10

And by Dr David Freedman and colleagues:–

“. . . children of transsexual parents are not themselves likely to de-
velop features of gender dysphoria, nor do they experience mental
health problems associated with gender identity disorder.” 11

9GIRES: Curtis, R, Levy, A, Martin, J, Playdon, Z-J, Reed, B, Reed, T, Wylie, K. (2008)
Guidance for GPs, other clinicians and health professionals on the care of gender variant people,
Section C, NHS, available at gires.org.uk/dohpublications.php

10Green, R (1998) Transsexuals’ children. International Journal of Transgenderism 2(4)16.
Available at www.symposion.com/ijt/ijtc0601.htm

11Freedman, D, Tasker, F, Di Ceglie, D (2002) Children and adolescents with transsexual par-
ents referred to a specialist gender identity development service: a brief report of key development
features. Clinical Child Psychology and Psychiatry 7(3):423432. SAGE Publications. Abstract
available at ccp.sagepub.com/cgi/content/abstract/7/3/423
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“Young children are inclined
to be matter-of-fact in their
attitudes, and they cope very
well as long as the adults
around them do”.9

It is beneficial, in these cir-
cumstances, for the Guardian
and social services to help
the parents to put their child’s
needs first.

“This may be especially hard for the non-trans parent who is strug-
gling with his or her own grief and anger. . . Children need a great
deal of reassurance that the trans parent still loves them and will al-
ways be their parent”.9
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