
Detailed proposals for the EHRC’s non-statutory guidance under the Equality Bill: 30th June 2009
We would appreciate your views on this paper by Monday 13th July.  We apologise for this short deadline.  We need to get the initial stages towards production of the guidance in place before August, so that we can issue the guidance well ahead of the law changing next year; we would like to incorporate your views in doing this.  Thank you for taking part in this process.  Responses should be sent to nonstatutoryguidance@equalityhumanrights.com.  If you have any questions or would prefer to telephone with your answers, please contact Clare Cozens, Equality Bill Non-Statutory Guidance Policy Manager, on clare.cozens@equalityhumanrights.com or 020 3117 0361.

This paper deals with the non-statutory guidance - the practical “how to” guides that advise on actions necessary to comply with the law and suggested good practice, but do not offer technical legal advice on compliance.  We will shortly be providing a similar scoping paper in relation to the Statutory Codes of Practice, and will ensure that content, timetables and involvement with stakeholders are co-ordinated between the two processes.

This paper sets out:


1. The EHRC’s principles for approaching the non-statutory guidance under the Equality Bill (pages 2-3);

2. Publication and delivery considerations (page 3);

3. The core pieces of non-statutory guidance the EHRC intends to produce (pages 3-4);

4. The process for involving stakeholders (pages 5-6);

5. The timetable for production of the guidance (pages 6-8);

6. A list of additional documents which could be produced, arising out of the core guidance (pages 8-9);

7. How the guidance can be kept up-to-date and relevant in the future (page 9).
The 10 questions we would like stakeholders to respond to are:

1. Do you consider we have captured the essential principles to apply to the guidance (page 3)?

2. Do you have any comments on our ideas for delivery and publication mechanisms, including our suggestion for collaborative approaches (page 4)?
3. Would you find a CD-ROM helpful (alongside a website), provided we could build in automatic updating and accessibility (page 4)?

4. Please can you supply us with any examples of guidance you like and tell us exactly what it is about that you like (page 4)?

5. Do you agree with the list of core guidance we have set out (page 5)?

6. Do you agree with our proposals for involving stakeholders in a collaborative approach to the writing, production and delivery of the guidance (page 6)?
7. Do you have any comments on the timetable we have set out (page 8)?

8. Do you have any further suggestions for additional guidance arising out of the core documents/forming modules within the core documents (page 9)?
9. Do you have any comments on the suggested approach to updating (page 9)?

10. Is there anything else you’d like to tell us (page 9)?

Principles
The Equality & Human Rights Commission recognises that guidance (both statutory and non-statutory) will be of key importance in implementing the Equality Act.  Significant resource and expertise, both internal and external, is being deployed to deliver it.  The practical advice it contains must be of the highest standard.  The guidance must work for employers, providers of services, goods and facilities, public bodies, legal and other advisers, and individuals.

We must offer simple, easy-to-follow guidance that explains clearly what needs to be done to implement the law, and that:

· is intensely practical,
· anticipates users’ most basic and most complicated questions,

· gives sensible and relevant examples,

· does not demand that anyone reads more than they need to in a particular situation (implying a modular approach and a use of summaries signposting users to more detailed information should they require it),

· makes a clear distinction between legislative requirements and the encouragement of wider good practice.
In producing the guidance, the Commission will be guided by BERR’s Code of Practice on Guidance on Regulation
, and in particular its 8 “golden rules”.
Question 1: Do you consider we have captured the essential principles to apply to the guidance?

Publication and delivery considerations
The guidance will be of no use unless it gets into the hands of those who need to use it in a form in which they can access it.  That means using outlets and organisations that already exist, as well as tailored distribution mechanisms.  For example, for private sector employers and service providers, that will include member organisations, Business Link and ACAS; and for individuals and advisers, it will include trade unions, CABx, Law Centres, equality stakeholders, and Direct.gov.  We will involve these bodies from the outset in making sure that the guidance, its organisation and delivery methods work for their constituencies and that the published versions get wide circulation.
In addition, accessibility is important to ensure everyone is able to use the guidance whatever their communication needs.   Alternative formats will be built into the consultation process and the final products as necessary, and in our interaction with stakeholders.

Some of these pieces of guidance will be produced in separate editions for Scotland and Wales, where there are differences in either the law or the structures to which it will be applied.  EHRC will very shortly set out exactly which guidance this applies to.  In addition, Welsh translations will obviously be provided.
We are already exploring innovative “modular” approaches to publication, including a mixture of web-based delivery, updateable interactive CD-ROMs, downloadable pdfs (especially for short guides or worksheets for use in training), alongside or instead of traditional printed guidance.

We do not want to deliver to any organisation or individual a package of dozens of documents or hundreds of pages which offers them no sense of relevance or priority.  This would defeat the object of the Bill and squander the opportunity we have for a new approach to implementation of equality law; we are determined to tailor what we provide to users’ circumstances and needs, using a modern approach to knowledge management systems.
Question 2: Please comment on our ideas for delivery and publication mechanisms, including our suggestion for collaborative approaches.

Question 3: Would you find a CD-ROM helpful (alongside a website), provided we can build in automatic updating and accessibility?

Question 4: Please can you supply us with any examples of existing guidance you like (not necessarily on equality issues) and tell us exactly what it is about that you like?
Core non-statutory guidance documents to be produced

The Commission will produce at least 4 statutory Codes of Practice: Employment; Services, Goods and Facilities; the Public Sector Duty; and Education.  Alongside these Codes, the Commission currently expects to produce the following 7 core pieces of non-statutory guidance:

· The Equality Act 2010– a short guide: this will briefly explain what is the same and what’s changed or is new;

· A practical guide to the Equality Act for employers: this will include modules on (amongst other topics) recruitment, redundancy, performance management, grievance and disciplinary procedures, equal pay, positive action, avoiding and resolving conflicts, and enforcement;

· A practical guide to the Equality Act for providers of services, goods and facilities: this will include modules on specialist services and enforcement;

· A practical guide to the Equality Act for public bodies: this will include modules on the public sector duty (both its employment and policy design/service delivery implications), its relationship to the socio-economic duty, procurement and third sector funding.  We envisage it will include sections for different services, e.g. health, education, local government, criminal justice, giving a range of examples relevant to that particular service.  It will also offer guidance on the relationship between specialist services, such as education, housing and public functions, and the public sector duty.  It will contain information on enforcement;

· Your rights to equality in employment: this will include equivalent modules to those in the employers’ guide;

· Your rights to equality in accessing services, goods and facilities: this will include modules which mirror those of the service providers’ guide;

· A guide to equality in the public sector for individuals, private and third sector organisations: this will mirror the guidance for public authorities.

Question 5: do you agree that this is the right list?
Involving stakeholders
The guidance will be produced using a combination of in-house and external expertise, including the expertise of those who will be affected by the legislative changes. 

To do this, we will consult all our stakeholders at key stages (including consultations managed by EHRC Wales and EHRC Scotland).  These stages are (1) asking for comments on these proposals, and (2) a full consultation process applying the principles of the Better Regulation Executive Code of Practice on Consultation
.  A fuller timetable is set out below, from which it can be seen that we have allowed time for respondents’ views to influence the outcome and built in a 12-week consultation period on the final draft of the core guidance documents.  This timetable will be adapted for Scotland and Wales where necessary.
During the 12-week consultation, we will make a specific effort to ask groups and communities who are often overlooked.  We will proactively invite responses from a wide range of those who might be affected.  We will hold a series of consultation events in the regions and nations.  We will build in accessible formats and Welsh and community language versions in line with recognised good practice.  Once we have considered responses and taken them into account in the final version of the core guidance, we will provide feedback, explaining our ultimate decisions.  We will also build into the production of the guidance opportunities for testing of the final products, possibly with involvement of user focus groups.

Alongside the wider stakeholder group, we will very shortly set up an external Codes & Guidance Reference Group.  This will contain a large number of key representatives of all the sectors affected by the Equality Bill, including business, public and third sectors, stakeholders representing those with all the protected characteristics under the Bill, trade unions and legal and other advisers.

This group will be kept up-to-date on the progress of the guidance, and will be consulted and involved in pulling together the detailed contents of each piece of guidance and making sure it works for their constituency.

We do not anticipate that this group will meet in one physical place.  Most of the contact will be by e-mail, although meetings of smaller segments of the wider Group will be held when this will be helpful to the collaborative “co-production” approach we are taking.  However, we do not rule out larger meetings if this is considered to be a productive use of time and resources.  We are likely to ask Reference Group members to help us organise user focus groups to test the guidance at a suitable stage.
Question 6: Do you agree with our proposals for involving stakeholders in a collaborative approach to the writing, production and delivery of the guidance?

Timetable

The Equality Bill is expected to finish its Parliamentary stages in early 2010.  The law will not change immediately, but will be brought into effect through commencement orders.  For employment, provision of services (including goods and facilities) and related matters, such as equal pay and private clubs, the expected commencement date is October 2010.  The new public sector, procurement and socio-economic equality duties are likely to follow in April 2011.  Unjustified age discrimination in services, goods and facilities is expected to be added in October 2012, although health and insurance services will come later.
The Commission intends to publish the core non-statutory guidance not less than 3 months before commencement.  We therefore expect to publish the core guidance on employment, services and related matters by July 2010
.  It is suggested that we should focus on the guidance for changes to the law for which the commencement date is October 2010.  Guidance on the public sector duty and related matters would be published later, but at least 3 months before the later commencement date of April 2011.  Guidance on avoiding age discrimination in providing services, goods and facilities would also follow subsequently, but well ahead of commencement.
In order, the key dates are:

30 June 2009: 
Summary process document circulated for comment by wider EHRC stakeholders.
July 2009: 
Tendering process begins for external contractors, e.g. writers.  Reference Group established.
13 July 2009:
Deadline for comments on summary process document.
15 July 2009:
Document with module headings/detailed list of contents for core documents circulated to Reference Group.
29 July 2009:
Deadline for comments on module headings/detailed list of contents.
August 2009:
Contracts let, internal/external teams established, writing process begins for core documents; Reference Group and other stakeholders involved/asked for advice as required and sent various iterations of guidance for their comments (ongoing throughout writing process).
September 2009:
Writing of core documents continues, with stakeholder involvement as above.
October 2009:
Writing of core documents continues, with stakeholder involvement as above.

November 2009:
Writing of core documents concludes, with stakeholder involvement as above.

21 December 2009:
Final deadline for comments on pre-drafts.
11 January 2010:
Formal 12-week consultation on guidance begins.  Ongoing collaborations with other organisations involved in delivery and testing of delivery mechanisms, including focus groups.
5 April 2010:

Deadline for responses to formal consultation.
April-May-June 2010:
Finalising, testing and physical production of guidance.
5 or 12 July 2010: 
Launch of guidance.
October 2010:
Commencement of employment and services, goods and facilities sections of the Act.
Guidance with later commencement dates will follow the same process, but on a later timeline, with publication at least 3 months before commencement in each case.  The timetable for the statutory Codes of Practice will also be dovetailed with this.  In particular, we will avoid overloading stakeholders with requests for input through co-ordination and avoidance of duplication.

Question 7: Do you have any comments on the timetable we have set out?

Additional guidance documents

To allow users to access only the information they need at that time, there could also be additional short or specialist guides that pull out and/or tailor modules or sections of the core guides.  There is potential for a large number of these “mini guides” and decisions will be taken in consultation with stakeholders on the extent to which these are needed alongside the core guides as well as in separate modules within them.   There will be versions of some of them specific to Scotland and Wales.  These “mini guides” will repeat/reorganise material from the core guidance that has already been subject to the full consultation process.  We would not therefore put them out to formal consultation again, but will involve stakeholders as appropriate.  Titles could include:

· What does positive action mean for you? (for employers and employees);

· Avoiding and resolving conflicts between protected grounds;

· A guide for employers on tackling pay inequality;

· Tribunal and court enforcement powers in equality cases;

· A guide to equality for education providers;

· A guide to equality for landlords;

· A guide to equality for transport operators;

· A guide to equality for clubs and their members, including political parties;

· Your right to equal pay;

· Your rights to equality in education;

· Your rights to equality in housing;

· Your rights to equality as a user of transport services;

· What the law says about equality for disabled people;

· What the law says about race equality;

· What the law says about equality for women and men;

· What the law says about equality for pregnant women and new mothers and breastfeeding;

· What the law says about equality for trans people;

· What the law says about equality for lesbian, gay and bisexual people;

· What the law says about equality for people who have a religious or non-religious belief – and none;

· What the law says about age equality;

· What the law says about equality for carers;

· A guide to equality for office-holders and volunteers, and those appointing and managing them;

· A guide to procurement and equality for public bodies;

· A guide to equality in procurement for contractors;

· Avoiding age discrimination in providing services, goods and facilities.
Question 8: Do you have any further suggestions for additional guidance arising out of the core documents/forming modules within the core documents?

Review and updating

After it has first been issued, it is suggested that the guidance should be updated as necessary on a rolling basis; for example, a key moment will be when age protection in accessing services, goods and facilities is brought in.  We also want to be able to respond to users’ comments and questions, and continuously improve what we offer them.

This would be facilitated by a greater reliance on web-based or CD-ROM based materials (as opposed to hard copies), where updates can be easily notified and distributed to users either with a new CD-ROM or through an automatic updating facility via the internet.  We will explore the options for users to subscribe to receive e-mail updates which could signpost them to how to obtain an update, or whether we can build in automatic updating whenever the CD-ROM is started whilst an internet connection is present.  Similarly, we would expect the statutory Codes of Practice to be reviewed and revised to ensure they are accurate and relevant, and reissued as necessary, with Parliamentary approval, though on a less regular basis; notes will however be issued as necessary to ensure that users of the Codes are made aware of changes to the law e.g. because of court decisions.  
Question 9: Do you have any comments on the suggested approach to updating?

Question 10: Is there anything else you’d like to tell us?
� BERR, July 2008, see � HYPERLINK "http://www.berr.gov.uk/files/file46950.pdf" �http://www.berr.gov.uk/files/file46950.pdf� 


� BERR, July 2008, see � HYPERLINK "http://www.berr.gov.uk/files/file47158.pdf" �http://www.berr.gov.uk/files/file47158.pdf� 


� Although the “short guide” to the Act may be available in draft sooner.
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